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Ques 11: What do you mean by Constitutionalism? Discuss the ‘Doctrine of Basic Structure’, its evolution and significance in
strengthening the spirit of constitutionalism.

“Any amending body organised within the statutory scheme, howsoever verbally unlimited its power, cannot by its
very structure change the fundamental pillars supporting its Constitutional authority” — Justice H.R. Khanna
Constitutionalism is a legal principle that requires control over the exercise of governmental power to ensure that
the democratic principles on which the government is formed shall not be destroyed.

Body
� Constitutionalism is more than governing according to the rules of the Constitution. It is rule by law, “This method of

governance in which governance is done on the basis of the rules and principles of the constitution reflecting the beliefs,
values and ideals of the people and through such a constitution, the rulers should also be restricted and limited, so that the
basic beliefs of the political system are protected, and the loyalty of individuals to the Constitution and the political system
is maintained.

� “Thus, the nature and rules along with the principles of the political system of a country are specified by the constitution,
whereas those values and aspirations are preserved through constitutionalism for which the constitution has been adopted.
In pursuance of the doctrine of Constitutionalism, the apex court propounded the Doctrine of Basic Structure on
24th April 1973 in Keshavananda Bharati case. Basic structure was proposed to put a limitation on the amending
powers of the Parliament so that the ‘basic structure of the basic law of the land’ cannot be amended in exercise
of its ‘constituent power’ under the Constitution.
It is not exactly defined but through its contents which have been provided by the judicature, clarifies a scope
defining the frame or the structure of the constitution.
Some of its constituents are Rule of law, Sovereignty, liberty and republic nature of Indian polity, judicial review,
Separation of power, secularism, and Republic nature of India etc.

1.  Evolution of Basic Structure
A. Sankari Prasad judgement 1951: Initially judiciary was of the view that the amendment power of the parliament is unrestricted

because it can amend any part of the constitution, even the Article-368 which provides the power to amend to the parliament
B. Golak Nath V State of Punjab 1967: The Supreme Court adopted a new vision to see the powers of parliament that it cannot

amend the Part III of the constitution i.e Fundamental rights and thus awarded fundamental rights a “Transcendental
Position”.

C. Kesavananda Bharati V State of Kerala 1973: It came as a response to the 24th CAA, 1971 which gave the Parliament power
to amend fundamental rights. It gave birth to the landmark judgement which pronounced that the parliaments cannot alter
or disturb the basic structure of the constitution. It was held that, however, the parliament has unfettered power to amend
the constitution but it cannot disturb or emasculate the basic structure or fundamental features of the constitution as it has
only the power of amendment and not of rewriting the constitution.

D. In Indira Nehru Gandhi v. Raj Narain and Minerva Mills v. Union of India, Constitution Benches of the Supreme Court used
the basic structure doctrine to strike down the 39th Amendment and parts of the 42nd Amendment respectively, and paved
the way for restoration of Indian democracy.The Supreme Court’s position on constitutional amendments laid out in its
judgement is that Parliament can amend the Constitution but cannot destroy its “basic structure”.

2. Significance in strengthening constitutionalism
A. Helps to prevent legislative excesses:  It acts as a limitation upon the constituent power and has helped in arresting the

forces which may destabilize the democracy.  Parliament does not and should not have an unlimited power to amend the
Constitution. This is required as a shield against an all-powerful parliament, which can resort to an overuse of Article 368.
Example: The 39th Amendment prohibited any challenge to the election of the President, Vice-President, Speaker and Prime
Minister. This was made to nullify the adverse Allahabad High Court ruling against former Prime Minister Indira Gandhi.

B. Retain the basic ideals and tenets of the Constitution:  Ideas like Sovereign Socialists Secular Democratic Republic,
Fraternity are the basic foundation stones of the constitution so they need to be protected.  From the various judgements,
the following have emerged as ‘basic features’ of the Constitution or elements of the ‘basic structure’ of the constitution.
Example:Supremacy of the Constitution Sovereign, democratic and republican nature of the Indian polity, Secular character
of the Constitution, Separation of powers between the legislature, the executive and the judiciary, Federal character of the
Constitution etc.

C. Protects the basic rights of Indian citizens:  Fundamental rights mentioned in the Indian Constitution ensure the protection
of individual rights like Rights to Freedom of Speech, Rights to Privacy , opportunities in the matter of employment etc.
However the successive governments trie to amend the fundamental rights.  In doing so they cross the limit mentioned in
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the constitution ,The Supreme Court in various judgments announced that the basic features of the fundamental rights
cannot be altered. Example: The Supreme Court delivered a unanimous verdict in Justice K.S. Puttaswamy vs. Union of India
and other connected matters, affirming that the Constitution of India guarantees to each individual a fundamental right to
privacy  In another judgment of Arnav Gosawmi VS UOI the Supreme Court under Article 32 for the protection of his
journalistic fundamental right to the freedom of speech and expression under Article 19(1)(a) of the Constitution, delivered
the judgement in favour of fundamental right

D. Prevents state from turning into an Authoritarian state (or totalitarian form of government) :  It saves Indian democracy
from degenerating into an authoritarian regime(totalitarian State ). It strengthens our democracy by delineating a true
separation of power where Judiciary is independent of other two organs.  Under article 368 of the Indian constitution the
Parliament has power to amend any part of the Constitution that gives immense power to the Parliament which can turn a
democratic state into an authoritarian state or a totalitarian form of government if the power is not limited.  In Keshavananda
Bharati case the supreme court held that under article 368 the Parliament can amend any part of Constitution however it
should not alter the basic features of the Constitution  Regarding basic Features of the Constitution inthe Election case
verdict each judge expressed views about what amounts to the basic structure of the Constitution: Justice Y.V. Chandrachud
listed four basic features which he considered unamendable: Sovereign democratic republic status, Secularism and freedom
of conscience and religion, government of laws and not of men’ i.e. the rule of law

E. Helps to protect and preserve the spirit of the constitution:  Basic structure is the identity of our constitution. It helps to
protect and preserve the spirit of the constitution and Constitution is a precious heritage; therefore, you cannot destroy its
identity.  The Preamble to Constitution of India (in brief, Preamble) is more than just 63 words perfectly arranged and
catalogued (in a certain way) in some normative sentences; most importantly, it is all about the democratic aspirations and
ideals of the people of India [Golaknath Vs State of Punjab].  Jaganmohan Reddy, stated that elements of the basic features
were to be found in the Preamble Of the Constitution and the provisions into which they translated such as: Sovereign
democratic republic, Justice - social, economic and political, Liberty of thought, expression, belief, faith and worship,
Equality of status and opportunity.

F. Helps in making our constitution more of Living Documents rather than being rigid: The Constitution is an organic
document and should be flexible enough to accommodate according to the changing times.  Being dynamic in nature, it is
more progressive and open to changes in time unlike the rigid nature of earlier judgements.

Conclusion

Even though the judiciary never gave a solid test to discover what basic structure is, it has acted as a brake to the
legislative enthusiasm of Parliament, thereby preserving the original ideals envisioned by the constitution-makers
and strengthening democracy.


